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HOW WILL PROPERTY BE DIVIDED IN THE DIVORCE?
First, the judge must decide whether the property is “separate” or
“marital.”
Separate property is set aside to the person who owns it. Separate
property is property (a) owned prior to the marriage; (b) property
acquired after the marriage by just one person by gift or inheritance by
just that person; (c) property excluded from marital property by a valid
agreement (most likely a pre-nuptial or a post nuptial agreement) or
property exchanged for one of the types of property described in (a)
through (c) above.
Marital property is all property - other than separate property as
described above - acquired after the date of the marriage and prior to the
entry of a judgment of divorce or legal separation, regardless of whether
title is held jointly by the spouses or individually by one of the spouses.
The court is to divide the marital property in such proportions as the
court deems “just” after considering five factors listed in the statute.
“Just” does not necessarily mean that each party receives 50% of the
property, although it often does. The factors that the court is to consider
in dividing the marital property are:
1. The economic circumstances of each person at the time of the
division. If there is a house and there are children, the judge must
consider the “desirability” of awarding the possession of the family
home or the right to live there for a specified period to person who has
custody of the children.
2. The contribution of each person to the acquisition of the marital
property, including any contribution as a homemaker;
3. The value of the separate property set aside to each party;
4. The conduct of the people during the marriage [more like
misconduct]; and

5. The custodial arrangements for the children.
If the parties cannot settle and the judge will be deciding the issues after
a trial, the property must be valued as of the date of the dissolution of
marriage (divorce). Judges generally want the marital home to be sold
right away and not after an event that will occur years in the future, like
a child graduating from high school. At a trial, judges are not interested
in dividing personal property and household things, unless the item is of
exceptional financial or sentimental value. The engagement and wedding
rings are the separate property of the recipient, absent a pre-nuptial
agreement, regardless of sentimental value.
Generally, the marital property is divided 50/50 in a marriage of 10 years
or longer, except in instances of separate property or marital misconduct
that was egregious. I once had a client who took his new girlfriend to the
church where his wife was a pastor when he knew that she would be in
the pulpit and the judge was not happy and the division of property was
weighted in favor of the wife, 55/45. I had another case where the
husband testified in his deposition that he bought his paramour lunch
three times a week for 20 years and we estimated that he spent $10 on
her each time, totaled it up and convinced the judge to give my client the
house based on that fact and divide the rest of the property equally.
An adjunct to property division is the allegation of responsibility for
debt. Debt that is secured by property, such as a house note or car loan,
generally follows the property and the person who receives the property
is also responsible for the debt. This make sense because the value of the
property used in the property division is the net value: the fair market
value of the property reduced by the debt associated with it. It is
essential to remember that the judge can only order the husband or the
wife to pay the debt. If one spouse is ordered to pay a joint debt and does
not, the judge cannot order the creditor to pursue payment from only one
spouse.

Unfortunately, if the spouse who has been ordered to pay a joint debt
does not do so, the spouse who was left holding the bag must pursue the
responsible spouse to be reimbursed.
The issue of a responsible spouse trying to discharge responsibility for a
joint debt is beyond the scope of this article and reference is made to
either Lloyd Nolan (314-725-1880) or Lisa Mayer (636-583-9838).

